
 

 

Departments Release Final Rule Expanding 
Permitted Types of HRAs 
On June 13, 2019, the Departments of Labor, Health and Human Services, and 
Treasury (the Departments) released a final rule expanding the use of Health 
Reimbursement Arrangements (HRAs) by employers and other plan sponsors.1 
The new rule creates two new types of HRAs:2 

1. An individual coverage HRA, which must be paired with individual market 
insurance coverage selected by the participant; and 

2. An excepted benefit HRA, which can be used to reimburse various types of 
medical expenses (but not individual market coverage or group coverage). 

These new types of HRAs can be offered by employers of any size, including 
large employers that are subject to the Affordable Care Act’s employer shared 
responsibility penalty.3 The rule does not require changes to existing HRAs 
created under previous guidance. Employers and other plan sponsors can begin 
offering these new HRAs as early as the plan year starting in 2020. 

Individual Coverage HRA 
Effective for the 2020 plan year, employers and other plan sponsors may offer 
an individual coverage HRA that reimburses participants for premiums and 
out-of-pocket medical expenses for individual market health insurance (either 
on the federal Marketplace/state Exchanges or in the individual insurance market 
outside the Marketplace/Exchange). However, the plan sponsor cannot give 
individuals a choice between enrolling in a traditional group health plan or an 
individual coverage HRA; the plan sponsor can only offer one option or the other 
to any group of workers. 

 

                                                           
1 The final rule was published in the June 20, 2019 Federal Register. The Departments also released 

a series of answers to Frequently Asked Questions (FAQs). 
2 HRAs are a popular plan design feature that provides plan participants with a spending account 

to reimburse qualified medical expenses. Background on how the Affordable Care Act affected 
HRAs can be found in Segal’s February 23, 2016 Update, “Additional Guidance on Health 
Reimbursement Arrangements.” 

3 Under the Affordable Care Act, large employers that do not offer certain coverage to their full-time 
employees (and to their children) may owe a tax penalty known as the employer shared responsibility 
penalty. A large employer is one with at least 50 full-time employees (including equivalents).  

 
Health 
Compliance 
News Highlights: 

• Final rule allows HRAs to 
reimburse participants for 
individual health insurance 
coverage under certain 
circumstances. 

• Alternatively, plan sponsors 
could offer traditional group 
health coverage along with 
up to $1,800 in HRA 
contributions regardless 
of whether individuals 
enroll in the traditional 
group health plan. 

• The new rule applies to 
plan years beginning on 
or after January 1, 2020 

June 21, 2019 

 

https://www.govinfo.gov/content/pkg/FR-2019-06-20/pdf/2019-12571.pdf
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/health-reimbursement-arrangements.pdf
https://www.segalco.com/publications-videos/update/additional-guidance-on-hras/#PublicSector
https://www.segalco.com/publications-videos/update/additional-guidance-on-hras/#PublicSector
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Different groups or “classes” of participants may be offered different types of coverage. 
For example, full-time employees could be offered coverage under a traditional group 
health plan, while part-time employees could be offered an individual coverage HRA. 
Other permissible classes of participants include salaried, non-salaried, seasonal, 
individuals with a primary worksite in the same Marketplace/Exchange rating area, 
individuals covered by a specific collective bargaining or participation agreement, 
individuals who have not satisfied a waiting period for coverage, non-resident aliens 
with no U.S.-based income, and employees of a temporary hiring agency. The rule 
illustrates these classes with several examples. 

The Departments have set out detailed rules about the classes of participants who may 
be offered different types of coverage, including requirements that some classes contain 
a minimum number of individuals, with that number depending on the size of the 
employer. A special rule for new hires permits plan sponsors to offer new hires in a class 
a different plan than current class members under specific conditions. The goal of these 
rules is to prevent plan sponsors from steering less healthy individuals away from the 
group health plan and into the individual market. 

The final rule also addresses issues of interest to higher education institutions. The rule 
confirms that student health insurance coverage is a type of individual insurance 
coverage that may be paired with an individual coverage HRA. The rule also reiterates 
that previous enforcement relief announced in IRS Notice 2016-17 remains in effect. 
This relief concerned student premium reduction arrangements under which the cost of 
health premiums for students may be reduced through a credit, offset, reimbursement, 
stipend or similar arrangement. Finally, the rule permits educational institutions to 
exclude students with these types of arrangements from the class to which they would 
otherwise be assigned. This means, for example, that an educational institution could 
offer non-salaried employees an individual coverage HRA but would not have to extend 
that offer to student employees. 

Participant Must Enroll in Individual Market Coverage 
A key requirement to enroll in the individual coverage HRA is simultaneous enrollment 
in individual market coverage. Plan sponsors will need to confirm such enrollment by 
obtaining either an attestation from participants or documentation from a third party 
(such as an insurer). This needs to be done prior to enrollment in the HRA and in 
connection with each claim submitted for reimbursement. The Departments have 
provided a model attestation form that may be used for this purpose. 

HRA Contribution Could Vary Based on Age and Family Size 
Within a class of participants offered an individual coverage HRA, the plan sponsor is 
permitted to vary the amount of the HRA contribution based on age (up to an age ratio 
of 3:1), as well as family size. This would permit the plan sponsor to provide additional 
funds to individuals whose individual market coverage is likely to be more expensive.  

Notice Requirement 
Plan sponsors must provide participants with a detailed notice describing the individual 
coverage HRA, how much would be contributed, and how the HRA might affect the 
participant’s eligibility for premium assistance tax credits that may be available when 
purchasing individual coverage in the Marketplace/Exchange. That notice must be 
provided 90 days before the start of the plan year, which would mean October 1, 2019, 
for plan sponsors with a calendar-year plan year hoping to have such an HRA in place 
starting in 2020. The Departments have provided a model notice that may be used for 
this purpose.  

For a calendar-year 
plan, the 90-day 
advance notice 
requirement would 
mean providing a 
detailed notice by 
October 1, 2019, 
for plan sponsors 
aiming to get an 
individual coverage 
HRA in place 
for 2020. 

ttps://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/completed-rulemaking/1210-AB87/individual-coverage-model-attestation.pdf
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/rules-and-regulations/completed-rulemaking/1210-AB87/individual-coverage-model-notice.pdf
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Impact on Premium Assistance Tax Credits 
Participants who enroll in an individual coverage HRA would not be able to receive a 
premium assistance tax credit when they use the HRA to purchase individual coverage 
in the Marketplace/Exchange. Nor would family members enrolled in the HRA. 
Participants who decline the HRA might be able to qualify for a premium assistance tax 
credit, but only if the HRA is determined to be unaffordable. This determination would 
depend on a number of variables, including the amount that would have been 
contributed to the HRA, the cost of the lowest-cost silver plan in the participant’s rating 
area, and the participant’s household income.  

Interaction with the Employer Shared Responsibility Penalty 
The Treasury Department has stated clearly that the offer of the individual coverage 
HRA will be treated as an offer of coverage under the employer penalty rules. That will 
help large employers offering this type of HRA to full-time employees avoid the larger 
of the two employer penalties.4 However, the Treasury Department has not yet 
released rules governing a critical issue for large employers: how to determine the 
amount of HRA contribution that is high enough to be considered an “affordable” offer 
of coverage under the employer penalty rules.5 

Excepted Benefit HRA 
An excepted benefit HRA is limited in amount: the employer or other plan sponsor 
cannot contribute more than $1,800 (indexed) each year to fund this HRA. The 
money can be used for medical expenses and to purchase dental or vision coverage 
or pay COBRA premiums, but cannot be used to purchase group or individual market 
health coverage or reimburse Medicare Part A, B, C or D premiums. 

When offering an excepted benefit HRA, the employer or other plan sponsor must also 
offer that participant the opportunity to enroll in a traditional group health plan (although 
the participant does not have to elect coverage under that group plan).  

Participating in an excepted benefit HRA would not render an individual ineligible for 
the premium assistance tax credit for health coverage purchased in a state Exchange 
or Marketplace. 

Implications 
Plan sponsors that currently offer HRAs under existing rules may continue to do so. In 
general, those rules require that the HRA be paired with group health coverage or be a 
separate retiree-only HRA. No action is required to continue current HRA 
arrangements.  However, the new final rule creates two new different types of HRAs 
that plan sponsors can consider offering. 

Plan sponsors looking for new opportunities to offer coverage to traditionally 
underserved populations, such as small groups, part-time workers or low-wage 
workers, may find new options in the final rule. In particular, the excepted benefit HRA, 
which would have to be offered along with a traditional group health plan, could present 
an opportunity to provide limited coverage to workers who typically decline coverage 
under the traditional group plan. In addition, some of these workers could otherwise be 
eligible for the premium assistance tax credit in a state Exchange or Marketplace, and 
receiving the excepted benefit HRA would not eliminate that possibility. However, the 
low limit to the excepted benefit HRA ($1,800 indexed) limits its potential to provide 
meaningful additional coverage to these workers. 

                                                           
4 Under IRC Section 4980H(a), an employer could face a penalty if it fails to offer coverage to at least 

95 percent of its full-time employees (and their children), and at least one full-time employee is enrolled in 
Marketplace/Exchange coverage and receives a premium assistance tax credit. 

5 Under IRC Section 4980H(b), a penalty applies if an employer offers coverage to at least 95 percent of its 
full-time employees, but a full-time employee who is not offered affordable, minimum value coverage enrolls 
in Marketplace/Exchange coverage and receives a premium assistance tax credit. 
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Large employers subject to the employer shared responsibility penalty will likely 
be reluctant to offer individual coverage HRAs to full-time employees until Treasury 
clarifies how to avoid the employer penalty when offering such an HRA. In addition, 
there are many reasons why it may not be attractive to move employees from group 
coverage to the individual market. These include the high cost of Marketplace/ 
Exchange coverage for those not eligible for premium assistance tax credits, the reality 
that group coverage is often superior to individual market coverage, and the desire to 
offer benefits, including health coverage, as a tool to recruit and retain employees in a 
tight job market. 

How Segal Can Help 
Segal works with plan sponsors and their attorneys on compliance issues. Segal can 
help plan sponsors and their attorneys understand the impact of the new final rule on 
plan members, and the plan design options that they may wish to consider. 

Questions? 
For more information about how this final rule may affect your plan, please contact your 
Segal consultant. 

Update is Segal Consulting’s electronic newsletter summarizing compliance news. Update is for 
informational purposes only and should not be construed as legal advice. It is not intended to provide 
guidance on current laws or pending legislation. On all issues involving the interpretation or application of 
laws and regulations, plan sponsors should rely on their attorneys for legal advice. 

 

Segal Consulting is a member of The Segal Group. 

To receive Update and other Segal publications, join our email list. 
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