
 

 

 

  

The Imminent End of Health and 
Welfare Trusts 

As discussed in our March 2018 Briefing, the 2018 Federal Budget 
proposed phasing out Health and Welfare Trusts (HWTs). HWTs would 
be allowed to convert to Employee Life and Health Trusts (ELHTs). The 
government’s effort to phase out HWTs in favour of ELHTs is generally 
good news for plan sponsors, who have long had concerns about the 
tax treatment and the accumulation of surplus under an HWT. 

The Department of Finance has released draft regulations to facilitate 
the conversion of existing HWTs to ELHTs. HWTs that are not 
converted to ELHTs or wound up by the end of 2020 will be considered 
“employee benefit plans.” Designated benefits provided by such plans 
would be taxed in the same way as if provided through an HWT or an 
ELHT. This employee benefit plan treatment would potentially have an 
impact on the timing of employers’ deductions for contributions made to 
these plans. 

What Are Employee Life and Health Trusts?                        

Employee Life and Health Trusts are newer than Health and Welfare 
Trusts. They were added to the Income Tax Act in 2010. Rules for 
ELHTs in the Act are similar to administrative positions published by 
the Canada Revenue Agency (CRA) on how to qualify as an HWT; make 
contributions to an HWT and calculate the taxable income of HWTs. 

However, the Act’s rules for ELHTs explicitly deal with certain issues 
that are not addressed in the administrative positions on HWTs. 
Those issues include the treatment of surplus income and pre-funding 
of benefits. 

What Changes Are in the Draft Legislative Proposals?                       

The federal government is proposing changes to the Act that fall into 
two categories: 

• Amendments to facilitate the conversion of existing HWTs into 
ELHTs; and 

• Amendments to improve the operation of the existing ELHTs rules. 
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After 2020, the CRA would no longer apply its administrative positions with respect to HWTs. 
Transitional rules will be added to the Income Tax Act to ease conversion of HWTs to ELHTs. 

How Would Conversion of HWTs to ELHTs Be Facilitated?                            . 

These are the government’s proposals to facilitate the conversion of existing HWTs: 

• The ELHT rules would be extended to apply to trusts created prior to 2010. 

• Existing HWTs would be permitted to elect to continue as ELHTs without any adverse tax 
implications and without having to create a new trust. Existing HWTs that elect to continue as 
ELHTs would be required to notify the CRA (in a prescribed form and manner noted below). 

• For the 2019 taxation year, the requirement to “file in prescribe form and manner” means that the 
CRA should be notified of any transfer of property and the election to be a deemed ELHT in a 
letter included with the T3 Trust Income Tax and Information Return. 

• Trusts that are converted need to follow ELHT rules. 

• For those HWTs that do not convert to ELHT rules there would be a mechanism for a collectively 
bargained trust to be deemed an ELHT despite non-compliance with ELHT rules. This would 
provide an extension of up to two years beyond the proposed HWT phase-out date of 2020 for 
the collectively bargained trust to make amendments in compliance with the ELHT rules. The 
deemed ELHT election could apply until the end of 2022 or the effective date of the next 
collective bargaining agreement, whichever is earlier. 

• Transitional rules would provide for a tax-free rollover of assets, or where two or more existing 
trusts merge, such that the assets accumulated in existing HWTs will continue to be available to 
provide benefits to members. 

How Would Existing ELHT Rules Be Improved?                                              . 

To address concerns expressed by stakeholders, the government also proposes the following 
changes to the Income Tax Act to improve the operation of the rules applicable to ELHTs: 

• A majority of the ELHT trustees would be required to deal at “arm’s length” with the participating 
employers (replacing the existing requirement that employer representatives neither constitute a 
majority of the trustees nor otherwise control the trust). 

• The risk that an ELHT would be denied tax deductions is eliminated where benefits are provided 
to individuals other than eligible beneficiaries, as long as it is reasonable to conclude that the 
trustees of the ELHT neither knew nor ought to have known that benefits have been provided to 
or contributions have been made to non-eligible beneficiaries. 

• Eligible beneficiaries of an ELHT would include members’ eligible spouses and dependents. 

• The rules would be changed to apply a less onerous penalty on ELHTs that hold prohibited 
investments. 

• A non-resident trust will qualify as an ELHT, if certain conditions are met. 
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What Else Might Change?                                                                             . 

The Department of Finance signaled that it will continue to look at certain other issues relating to 
ELHTs, including: 

• Whether changes should be made to the types of benefits that can be provided under ELHTs; 

• The use of ELHTs rules to provide benefits to “key employees,” as defined in subsection 144.1 
of the Act, including use of self-insured arrangements; and 

• The rules related to carry back and carry forward of non-capital losses under the ELHT. 

Segal Consulting will continue to monitor and provide updates on future developments related to 
these and any other proposals respecting HWTs and ELHTs. 

   

As with all issues involving the interpretation or application of laws and regulations, plan sponsors 
should rely on their legal counsel for authoritative advice on the 2018 Federal Budget and the 
proposed changes for HWTs. Segal Consulting can be retained to work with plan sponsors and 
their legal counsel on determining the implications. For assistance or if you have questions about 
the regulations and the law, contact your Segal consultant. 

Segal Consulting is a member of The Segal Group. See a list of Segal’s offices in Canada. 
To receive future issues of Segal’s Briefing and other publications, join our email list. 
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