
 

 

New Proposed Rules Would Expand Access 
to HRAs 
The Departments of Labor (DOL), Health and Human Services (HHS) and 
Treasury (the Departments) recently issued proposed rules that would expand 
the use of Health Reimbursement Arrangements (HRAs) and permit them to 
reimburse premiums for individual health insurance policies, under certain 
circumstances.1 The rules were issued in response to President Trump’s 
Executive Order 13813, Promoting Healthcare Choice and Competition Across 
the United States. Subsequently, the Treasury Department and Internal Revenue 
Service published Notice 2018-88, which clarified how the Affordable Care Act’s 
employer shared responsibility penalty2 would apply to a large employer that 
offers such HRAs, and set forth several safe harbors intended to implement the 
proposed rules. If adopted as proposed, the rules would apply to plans for plan 
years beginning on or after January 1, 2020. The Departments are soliciting 
public comments on both the rules and the safe harbors, which are due on or 
before December 28, 2018. 

Highlights of the Proposed Rules 
An HRA is an account-based plan funded only by plan sponsor contributions with 
no salary reduction or other contributions by employees. Funds can be used to 
reimburse participants, spouses and dependent children (who as of the end of 
the taxable year have not obtained age 27) up to a maximum dollar amount for 
the coverage period. Under the Affordable Care Act, HRAs typically could only be 
offered if integrated with group health plan coverage. Otherwise, the HRA was 
considered to violate the Affordable Care Act prohibition on lifetime and annual 
dollar limits on essential health benefits and the requirement to provide 
recommended preventive services without cost-sharing. 

The proposed rules would create two new types of HRAs; an Individual Coverage 
HRA and an Excepted Benefits HRA. These two new HRAs could be offered in 
addition to any existing HRA, including both those integrated with a group health 
plan and those offered by retiree-only plans. 

Individual Coverage HRA 
The proposed HRA rules would allow plan sponsors to offer an HRA that 
reimburses participants for premiums and out-of-pocket medical expenses for 
individual health insurance (either on the federal Marketplace/state Exchanges or 
in the individual insurance market outside the Marketplace/Exchange). The plan 

                                                           
1 The proposed rules were published in the October 29, 2018 Federal Register. 
2 Under the Act, large employers who do not provide certain coverage to full-time employees may 

owe a tax known as the employer shared responsibility penalty. 
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sponsor may not offer participants a choice between group health coverage and the 
Individual Coverage HRA. 

However, the plan sponsor could offer a group health plan to one group of participants 
and an Individual Coverage HRA to other groups. Classes of participants would be 
defined as full-time, part-time, seasonal, collectively bargained, those who have not 
satisfied a waiting period, those under age 25, non-resident aliens with no US-based 
income, and participants whose primary site of employment is in the same “rating” area 
(based on rating areas established for the Marketplace/Exchange). Individual Coverage 
HRAs would have to be offered to all participants within a designated class on the 
same terms. However, the amount a plan sponsor contributes to an Individual 
Coverage HRAs could vary based on age, family size or both. 

Participants enrolled in an Individual Coverage HRA must prove that they and their 
covered dependents are actually enrolled in an individual market plan. The plan 
sponsor would have to notify individuals about the terms of the HRA annually, at least 
90 days before the beginning of the plan year. Individuals would have the right to opt 
out of the HRA at least annually. Participants could not use the Individual Coverage 
HRA to purchase a Short-Term Limited Duration Insurance (STLDI) policy. 

There is no maximum amount that could be offered through an Individual Coverage 
HRA, but if the plan sponsor is a large employer that is subject to the Affordable Care 
Act’s employer shared responsibility penalty under Internal Revenue Code (IRC) 
Section 4980H, the coverage would have to satisfy those rules.3 This generally means 
offering coverage that is affordable and provides minimum value. To address IRC 
Section 4980H, the rules and Notice 2018-88 propose standards for affordability for 
Individual Coverage HRAs. Coverage that is considered affordable would automatically 
be considered minimum value because of the requirement that the HRA be integrated 
with individual market coverage. 

For purposes of the employer penalty, the affordability of a plan sponsor’s offer of an 
Individual Coverage HRA would be determined based on the required premium for a 
designated individual market plan and a measure of the participant’s household 
income. The designated individual market plan would be the lowest cost silver plan 
offered by the Marketplace/Exchange for the rating area in which the employee 
resides. However, Notice 2018-88 would allow the employer to use the rating area for 
the employee’s primary site of employment. The Notice would also allow plan sponsors 
to use the current Federal Poverty Level (FPL) safe harbor (or the other existing safe 
harbors) to determine the participant’s household income.  

Consequently, the HRA would be affordable for a participant for a month if the 
participant’s remaining premium (after applying 1/12 of the plan sponsor’s annual HRA 
contribution to the monthly premium for the designated silver plan) did not exceed the 
Federal Poverty Level safe harbor amount (for 2019, that monthly amount is just under 
$100). Plan sponsors would also be able to use other existing affordability safe harbors 
(W-2 wages, rate of pay) to measure the participant’s income for affordability purposes. 

Excepted Benefits HRA 
The Departments also proposed that a plan sponsor may offer an Excepted Benefits 
HRA that reimburses general medical expenses, including excepted benefit premiums, 
out-of-pocket medical expenses, COBRA premiums, and short-term limited duration 
insurance (STLDI) premiums, but not group or individual market health insurance 
premiums. This HRA would be considered an excepted benefit and could be offered 
even if a participant is not enrolled in the plan sponsor’s group health plan. Under the 

                                                           
3 Under Section 4980H(a), the plan sponsor could face a penalty if it fails to offer coverage to at least 

95 percent of its full-time participants and their dependents, and at least one full-time participant is enrolled 
in an Exchange and receives the premium assistance tax credit (PTC). Under 4980H(b), a penalty applies if 
an employer offers coverage to at least 95 percent of its full-time participants and their dependents, but at 
least one full-time participant is allowed the PTC because the coverage is not affordable or does not provide 
minimum value. 
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proposed rules, four requirements must be satisfied for an HRA to qualify as an 
excepted benefit HRA: the maximum annual contribution is $1,800 (adjusted for 
inflation) not including carryover amounts; the participant must be offered group 
health plan coverage by the plan sponsor, although he or she does not need to enroll 
in it; the participant may not be offered an Individual Coverage HRA, and the terms 
and conditions of the HRA must be the same for all similarly situated participants. 

Implications for Plan Sponsors 
Participants who currently receive group health plan coverage are unlikely to be 
interested in moving to the individual insurance market (whether inside or outside the 
Marketplace/Exchange), unless the overall cost to the participant of coverage is less 
than what they currently pay. A participant would be ineligible for the Premium 
Assistance Tax Credit (PATC) if he or she enrolled in an Individual Coverage HRA, 
so understanding the impact of the proposal would require a careful look at how 
much the participant pays for group health coverage (on a tax-free basis), what an 
individual market plan costs, and how much the plan sponsor is willing to contribute 
to an Individual Coverage HRA. 

Additionally, the stability of the individual insurance market and the Marketplace/ 
Exchange can be variable, and the Affordable Care Act Marketplace/Exchange 
continues to be attacked politically, particularly in states that did not expand Medicaid. 
Plan sponsors may not wish to encourage employees to use the individual market or 
the Marketplace/Exchanges in light of the volatility that surrounds that coverage. 

Finally, the Excepted Benefits HRA could present opportunities for plan sponsors to 
provide additional benefits to groups of participants who may be underserved or not 
insured at all by the plan sponsor. Particioants who are lower income, and who may 
be able to obtain a PATC in the Marketplace/Exchange (e.g., those with household 
incomes between 100 and 400 percent of the Federal Poverty Level), could benefit 
from an Excepted Benefits HRA, which would allow a plan sponsor to provide 
additional money to them for medical expenses but would not, by itself, prohibit them 
from receiving the PATC. Because the plan sponsor would also have to offer these 
participants non-HRA group coverage, they would be ineligible for the PATC if that 
non-HRA group coverage was considered affordable and provided minimum value. 

How Segal Can Help 
Segal works with trustees and their fund counsel on compliance issues. Employers 
interested in commenting on the proposal would need to file comments no later than 
December 28, 2018. 

Questions? 
For more information about how these proposed rules may affect your plan, please 
contact your Segal consultant. 

Update is Segal Consulting’s electronic newsletter summarizing compliance news. Update is for 
informational purposes only and should not be construed as legal advice. It is not intended to provide 
guidance on current laws or pending legislation. On all issues involving the interpretation or application of 
laws and regulations, trustees should rely on their fund counsel for legal advice. 
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