
 

 

October 17, 2019 

As a Member of a Public Sector Board 
Do You Need Fiduciary Liability Insurance? 
The Answer Has Changed 
Many governmental benefit plan trustees mistakenly believe they do not need fiduciary liability insurance. Although that 
may have once been true, recent changes have significantly altered the legal environment. Lack of coverage can subject 
you to large personal fines and legal costs, which have led some trustees into personal bankruptcy. 

Gone Are the Days of Absolute Protection. What’s Going On? 

Plan trustees like you have always been personally liable for the decisions made and the actions taken on behalf of the 
plans you serve. But you are protected by two legal structures: 

• Indemnification; and 

• Sovereign immunity. 

Indemnification and sovereign immunity are potential protections against fiduciary liability and, when they provide 
protection, can be excellent. However, they can no longer be trusted to always work as desired and needed by the 
trustees. Federal law and case law have significantly weakened their protections to the point where — as many trustees 
have discovered — trustees are personally financially vulnerable. (The box at the bottom of the next page explains why.) 
In those instances where they do not work, the consequences can be emotionally and financially catastrophic. 

How to Protect Yourself 

Fiduciary liability insurance is a prudent way to protect you and your plan against unforeseen risks. However, purchasing 
a policy requires understanding which type of fiduciary liability policy affords the broadest protection. See the box below. 

There is no standard fiduciary liability insurance language. It varies by carrier and over time based upon factors such as 
law (federal, state and case), profitability, competition and carrier priorities. 

Given these factors, obtaining the broadest protection requires technical knowledge by a specialized, qualified insurance 
professional. As a result, your first priority is to hire such a professional to guide you and your board through the 
purchase. Most carriers, particularly those that specialize in governmental fiduciary liability insurance, will only work 
through an insurance professional. 

Defining the Broadest Protection 

No fiduciary liability policy provides absolute protection. Policies may be “narrow” (offering limited coverage) or 
“broad” (offering broader coverage). Carriers may offer this coverage as a “low” or “high” priority. The “low-priority” 
policies usually provide limited coverage and minimal limits of liability. A “high priority” means the carrier has done its 
research and made a strategic decision to offer this coverage in a meaningful way. These carriers usually hire expert 
underwriters and their policies usually provide much broader terms and conditions. 

However, all policies will contain definitions and exclusions that will either limit or eliminate coverage. Over time, even a 
highly committed carrier will change its policy language and scope of coverage to respond to factors such as profits or 
losses and changes in their strategic priorities. 

It is the role of the professional insurance broker to have the knowledge and expertise to work within this environment 
and find the broadest protection for you and your plan. 
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At a minimum, a specialized, qualified insurance professional is a broker/agent that: 

• Specializes in governmental plans; 

• Is knowledgeable about industry exposures and the various insurance carrier policies; 

• Has a substantial book of governmental fiduciary liability insurance; 

• Has a large professional staff with excellent negotiating skills and leverage; 

• Is available for questions and/or meetings; and 

• Offers ancillary services, such as knowledge-enriched websites and periodic webinars. 

It’s important to perform due diligence to find the best insurance professional. This will position the plan to identify and 
purchase an excellent fiduciary liability insurance policy. Most importantly and at a minimum, the policy should provide 
very broad defense coverage and adequate limits of liability, which means expert legal counsel and appropriate limits to 
cover their costs, and any ultimate settlement or judgment. 

Whatever Happened to Indemnification and Sovereign Immunity? 

Indemnification by the related public sector entity means you generally receive legal representation and protection 
from financial liability if someone sues you in your capacity as a trustee. Case law over the past several years provides 
relevant information about indemnification. 

Indemnification comes with conditions. For example, you must have been acting within your capacity as a trustee and in 
good faith. Lawsuits against trustees rarely limit their allegations to these two standards. 

Further, the jurisdiction’s legal department must review and approve any request for indemnification. This can take time. 
In one case, approval took approximately 10 years and several lawsuits. In the interim, the trustees had to provide their 
own legal defense. Some had to file for personal bankruptcy. 

Sovereign immunity is based on the centuries-old concept that royalty could not be sued without their permission. 
Although elements of this idea prevail, even in the U.S., you can no longer assume that sovereign immunity offers broad 
and sweeping protection. In fact, it is safest to assume it will not prevail when considering how to protect your personal 
assets (as well as the plan’s). 

Why? 

Over time, between federal law and case law, the availability and scope of sovereign immunity has been eliminated or 
limited. For example:  

• The Federal Tort Claims Act waives the immunity if a wrongful act of a federal employee causes damage. That 
means citizens can pursue some tort claims against the government. 

• The Tucker Act waives the immunity over claims arising out of contracts to which the federal government is a party.  

Consider these examples of relevant case law: 

• In Northern Insurance Company of New York v. Chatham County, the U.S. Supreme Court found that only a 
state and arms of the state possess immunity from suits authorized by federal law. 

• In J inks v. Richland County, South Carolina, the State’s supreme court found that cities and municipalities lack 
sovereign immunity. 

• In Lake Country Estates, Inc. v. Tahoe Regional Planning Agency, the U.S. Supreme Court found that counties 
are not generally considered to have sovereign immunity, even when they “exercise a slice of state power.’” 

 

https://en.wikipedia.org/w/index.php?title=Lake_Country_Estates,_Inc._v._Tahoe_Regional_Planning_Agency&action=edit&redlink=1
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It’s Time to Act 

Over the past several years, case law has demonstrated the constraints and limitations of indemnification and sovereign 
immunity as they apply to fiduciary liability. Further, insurance carrier experience has proven that such claims can result 
in settlements or judgments in the millions of dollars. 

Your best protection is fiduciary liability insurance purchased through an insurance professional. Relying only on 
indemnification and sovereign immunity may leave you exposed to legal costs and, in the worst-case scenario, even 
personal bankruptcy. 

To discuss fiduciary liability insurance, contact Diane R. McNally, Principal and SVP, at 212.533.5146 or 
DRMcNally@segalsi.com. 

Trustees of public sector plans should always rely on their attorneys for authoritative advice on all issues involving the 
interpretation or application of laws and regulations. Segal Select’s Industry Notes web posts do not provide legal 
advice or a binding interpretation of coverage. 

Segal Select: A Broker You Can Trust 

Clients rely on Segal Select Insurance Services to obtain comprehensive coverage and competitive premiums. 
A subsidiary of The Segal Group, we are the largest retail insurance broker dedicated to fiduciary liability insurance, 
fidelity bonds, employment practices liability insurance and cyber liability insurance for public sector and multiemployer 
plans — giving us unmatched recognition in the insurance marketplace.  

The advantages you gain with Segal Select as your trusted broker include: 

Experience: Our staff includes eight licensed insurance brokers with an average of almost 15 years of experience 
per broker. This considerable experience means we can help assess other insurance lines and even negotiate with 
carriers to develop product innovations that keep clients properly insured. 

Knowledge: Our clients, fund counsels and insurance carrier underwriters recognize our technical knowledge. 
We regularly provide technical communications and host educational webinars. 

Transparency: Segal Select is primarily compensated through commissions paid by the insurance carriers. Annually, 
we disclose to each client, in writing, the amount of commissions we received during the prior year for that client. 
Learn more about Segal Select’s Compensation for Insurance Brokerage Services. 

Service: With our specialized knowledge, we can explain complex coverage issues, respond to inquiries, and clearly 
and effectively communicate the technical aspects of these coverages to trustees. 

Resources: We use a proprietary and confidential fiduciary liability insurance benchmarking database to analyze the 
activities of more than 1,000 plans. Our database — the most comprehensive of its kind — can help you decide. 

Copyright © 2019 by The Segal Group, Inc. All rights reserved. 
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